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T h e  a c r im o n y  in  d is c o v e ry  d u r in g  th e  p e n d e n c y  o f  in a d e q u a te

s e c u r ity  c a s e s  h a s  in c re a s e d  w ith  e a c h  p a s s in g  y e a r .   T h e  f r e q u e n c y  o f

th e s e  c a s e s ,  c o m b in e d  w ith  f r e n e tic  d e fe n s e  c o u n s e l  a n d  n e w  b il lin g

p re s s u re s  b y  in s u ra n c e  c a r r ie r s  m a k e s  th is  a n  a re a  r ip e  fo r  d is c o v e ry  a b u s e .

T h e  m o s t  p re v a le n t  a b u s e s  c o m e  in  d e fe n d a n ts  f a i l in g  to  p ro v id e

w r i t te n  d is c o v e ry  a n d  in  o b s tru c te d  d e p o s it io n s .   T h is  p re s e n ta tio n  w il l

a t te m p t to  a d d re s s  th e s e  tw o  m a in  fe a tu re s  o f  “ R a m b o  L it ig a t io n ” .

DEPOSITION ABUSE

C o n fe re n c e s  a m o n g  th e  w itn e s s  a n d  h is  a t to rn e y  a re  p ro h ib ite d  o n c e

th e  d e p o s it io n  h a s  b e g u n  e x c e p t to  d e te rm in e  w h e th e r  a  p r iv ile g e  s h o u ld

b e  a s s e r te d .   T h is  ru le ,  o f  c o u rs e ,  is  v ir tu a l ly  ig n o re d  in  m o s t  c a s e s ,  e i th e r
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d ire c t ly  o r  c irc u ito u s ly .   M a n y  d e fe n s e  c o u n s e l  th in k  n o th in g  o f  ta k in g

th e ir  c l ie n ts  a s id e  a n d  d is c u s s in g  th e  d e p o s it io n  d u r in g  th e  p ro c e e d in g  o r

ta k in g  th e m  o u t d u r in g  a  b r e a k .   O th e rs  a re  m o re  s u r re p t i t io u s  –  a n d  c o n fe r

d u r in g  lu n c h  o r  b a th ro o m  b re a k s .  S ti l l  o th e r s  w r ite  n o te s  to  th e ir  c l ie n ts .

U n d e r  p re v a il in g  c a s e  la w  (w h a t  l i t t le  th e re  is ) ,  o p p o s in g  c o u n s e l  c a n

in q u ire  a b o u t a n y  w itn e s s  c o a c h in g  th a t  m ig h t h a v e  ta k e n  p la c e  d u r in g  a n y

c o n fe re n c e s  w ith  a t to rn e y  o r  o n  a  b re a k . P r iv a te  d is c u s s io n s  w ith  a t to rn e y

a re  p ro h ib ite d  a b o u t d o c u m e n ts  s h o w n  to  th e  w itn e s s  a n d  d o c u m e n ts  n e e d

n o t b e  s h o w n  to  a tto rn e y  b e fo re  d e p o s it io n .  Arthur J. Hall v. Clifton Precision,

1 5 0  F .R .D . 5 2 5  (E D  P a . J u ly  2 9 , 1 9 9 3 ) .

S ti l l  o th e r  c le v e r  m e m b e rs  o f  th e  b a r  in te rp o s e  “ o b je c t io n s ”  a n d  o th e r

in s tru c tio n s  d u r in g  d e p o s it io n s  th a t s e rv e  o n ly  to  c o a c h  w itn e s s e s  a n d  a lte r

te s t im o n y .  A g a in ,  o b je c t io n s  th a t s u g g e s t  a n  a n s w e r  to  th e  w itn e s s  a re

p ro h ib ite d .  Arthur J. Hall v. Clifton Precision, 1 5 0  F .R .D . 5 2 5  (E D  P a . J u ly  2 9 ,

1 9 9 3 ) .

See, e.g., Dondi Properties Corp. v. Commercial Savings & Loan Ass’n,  1 2 1

F .R .D . 2 8 4  (N .D . T e x . 1 9 8 8 )  fo r  a n  e x a m p le  o f  lo c a l  c o u r t  ru le s  o f

d e c o ru m  fo r  D a lla s  C o u n ty .   Id.  A t 2 8 7 -8 8  a n d  A p p e n d ix .

In  Dondi,  supra,  th e  lo c a l  f e d e ra l  c o u r t  a d o p te d  m a n y  o f  th e  p ro v is io n s
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o f  th e  D a lla s  C o u r t’ s  ru le s  o f  d e c o ru m .  T h e s e  in c lu d e :

1 . A  d u ty  to  o p p o s in g  c o u n s e l  o f  c o u r te s y  a n d  c o o p e ra tio n ;

2 . A  d u ty  o f  p e r s o n a l  d ig n ity  o f  p ro fe s s io n a l  in te g r i ty ;

3 . T re a t  o p p o s in g  c o u n s e l  a n d  th e  c o u r t  w ith  c o u r te s y  a n d  c iv i l ity

a n d  c o n d u c t o n e s e lf  in  a  p ro fe s s io n a l m a n n e r  a t  a l l  t im e s ;

4 . A  c lie n t  h a s  n o  r ig h t to  d e m a n d  th e ir  a tto rn e y  a b u s e  a n

o p p o s in g  p a r ty  o r  e n g a g e  in  a b u s iv e  c o n d u c t.  

5 . T re a t  a d v e rs e  w itn e s s e s  a n d  s u ito r s  w ith  f a irn e s s  a n d  d u e

c o n s id e ra tio n ;

6 . A  d u ty  n o t to  u s e  d is c o v e ry  o r  th e  s c h e d u lin g  o f  d is c o v e ry  a s

a  m e a n s  o f  h a ra s s in g  o p p o s in g  p a r t ie s  o r  th e ir  c o u n s e l;

7 . “ E ffe c tiv e  a d v o c a c y  d o e s  n o t r e q u ire  a n ta g o n is t ic  o r  o b n o x io u s

b e h a v io r  a n d  m e m b e rs  o f  th e  B a r  w il l  a d h e re  to  th e  h ig h e r

s ta n d a rd  o f  c o n d u c t  w h ic h  ju d g e s ,  la w y e rs ,  c l ie n ts ,  a n d  th e

p u b lic  m a y  r ig h tfu lly  e x p e c t.”  

�Instructions not to answer questions are absolutely prohibited unless a specific

privilege is asserted.

T h e re  a re  l im ite d  b u t c le a r  c a se s  o n  th is  ty p e  o f  d e p o s it io n  a b u s e .

O n e  o f  th e  m o s t r e c e n t a n d  p o in te d  c a s e s  is  Arthur J. Hall v. Clifton Precision,

1 5 0  F .R .D . 5 2 5  (E D  P a . J u ly  2 9 , 1 9 9 3 ) .   A  c a s e  c i te d  a ro u n d  th e  c o u n try ,

th e  c o u r t  a d d re s s e d  th e  is s u e  o f  h o w  m u c h  a n  a tto rn e y  c a n  c o n tro l  h is

c l ie n t ,  a n d  th e  d e p o s it io n  g e n e ra l ly ,  w h e n  i t  is  h is  w itn e s s /c l ie n t  b e in g

d e p o s e d .  T h e  c o u r t  f ir s t  n o te d  th a t  a  d e p o s it io n  is  fo r  th e  p u rp o s e  o f

f in d in g  o u t w h a t th e  d e p o n e n t  s a w , h e a rd ,  d id  o r  th in k s .   T o  th a t e n d , th e re

is  n o  n e e d  fo r  a n  a t to rn e y  to  a c t  a s  a n  in te rm e d ia ry ,  in te rp re t in g  e a c h

q u e s tio n  a n d  d e c id in g  w h ic h  q u e s tio n s  th e  w itn e s s  s h o u ld  a n s w e r .   Id.  a t

5 2 8  See also,  Resolution Trust Corp. v. Dabney,  7 3  F .3 d . 2 6 2 , 2 6 6  (1 0  C ir .  1 9 9 5 )th
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(A tto rn e y  c a n n o t te l l  w itn e s s  to  w a it  a f te r  e a c h  a n s w e r  u n ti l  a t to rn e y  s a y s

to  a n s w e r ) .  T h e  Hall c o u r t  c o n tin u e d ,  s ta t in g  th a t  a  w itn e s s  c o m e s  to  th e

d e p o s it io n  to  te s tify ,  n o t  to  h a v e  h is  la w y e r  c o a c h in g  o r  b e n d in g  h is  w o rd s .

T h e  la w y e r ,  r a th e r ,  m u s t a c c e p t th e  f a c ts  a s  th e y  d e v e lo p . Hall,  1 5 0  F .R .D .

a t  5 2 8 .  T h e  c o u r t  a ls o  h e ld  th a t  o b je c tio n s  s h o u ld  b e  c o n c is e ,  n o n  -

a rg u m e n ta tiv e  a n d  n o n -s u g g e s tiv e .   Id.  a t  5 2 9 ; see also,  Armstrong v. Hussmann

Corp., 1 6 3  F .R .D . 2 9 9 , 3 0 3  (E .D . M o . 1 9 9 5 )  (A tto rn e y  s h o u ld  n o t a c t a s  a n

in te rm e d ia ry  fo r  u n d e rs ta n d in g  q u e s tio n s  a n d  s h o u ld  n o t m a k e  s p e a k in g

o b je c tio n s ) ;  Damaj v. Farmers Ins. Co., 164 F.R.D., 559, 561 (N .D . O k la .  1 9 9 5 )  (N o

s p e a k in g  o b je c tio n s ) .

T h e  H a ll  c o u r t  s p e c if ic a lly  a d d re s s e d  w h e n  i t  is  a n d  is  n o t

p e rm is s ib le  fo r  a  w itn e s s  to  c o n fe r  w ith  h is  c o u n s e l .   T h e  c o u r t  f i r s t  n o te d

th a t  th e re  is  n o t a n  a b s o lu te  r ig h t to  c o n f e r  w ith  c o u n s e l;  w h e th e r  s u c h  a

s to p p a g e  is  r e q u e s te d  b y  c o u n s e l o r  th e  d e p o n e n t is  ir r e le v a n t.   Hall,  1 5 0

F .R .D . a t  5 2 9 .   T h e  c o u r t  w e n t  o n  to  f in d  th a t  th e re  is  l ik e w is e  n o t  r ig h t  to

c o n fe r  fo r  th e  p u rp o s e  o f  d is c u s s in g  d o c u m e n ts  w h ic h  a re  h a n d e d  to  th e

d e p o n e n t   d u r in g  th e  d e p o s it io n .   T h e  c o u r t  d id ,  h o w e v e r ,  n o te  th a t  i t  is

p ro p e r  fo r  th e  a t to rn e y  ta k in g  th e  d e p o s it io n  to  p ro v id e  a  c o p y  o f  a l l

d o c u m e n ts  to  b e  p ro f f e re d  p r io r  to  th e  d e p o s it io n .   Id .   I f  fa c t ,  th e  c o u r t
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fo u n d  th a t  th e  o n ly  p r iv a te  c o n fe re n c e  to  b e  c a r r ie d  o n  b e tw e e n  a n  a tto rn e y

a n d  d e p o n e n t  f ro m  th e  t im e  th e  d e p o s it io n  s ta r ts  u n ti l  i t  e n d s  ( in c lu d in g

d u r in g  r e c e s s e s  a n d  lu n c h  b re a k s )  is  fo r  th e  p u rp o s e  o f  d e te rm in in g

w h e th e r  a  v a l id  p r iv i le g e  e x is ts .   F u r th e rm o re ,  a f te r  s u c h  a  c o n fe re n c e ,  th e

a t to rn e y  s h o u ld  p la c e  o n  th e  r e c o rd  th a t  a  c o n fe re n c e  to o k  p la c e ,  th e

s u b je c t m a tte r  o f  th e  c o n fe re n c e ,  a n d  th e  d e c is io n  re a c h e d .  Id.

T h e  f e d e r a l  c o u r ts  h a v e  a  s a n c tio n  ru le  a t  th e ir  d is p o s a l  w h ic h

s p e c if ic a l ly  a d d re s s e s  w h a t  s h o u ld  o c c u r  if  a n  a t to rn e y  im p ro p e r ly  e x te n d s

a  d e p o s it io n  2 8  U .S .C . §  1 9 2 7  p ro v id e s :

A n  a tto r n e y  . . .  w h o  s o  m u ltip lie s  th e  p ro c e e d in g s  in  a n y  c a s e

u n re a s o n a b ly  a n d  v e x a tio u s ly  m a y  b e  r e q u ir e d  b y  th e  c o u r t

to  s a tis fy  p e r so n a lly  th e  e x c e s s  c o s ts ,  e x p e n s e s  a n d  a tto rn e y ’ s

fe e s  r e a s o n a b ly  in c u r re d  b e c a u s e  o f  s u c h  c o n d u c t.  

ETHICAL CONSIDERATIONS GOVERNING IMPROPER ADVICE

TO DEPONENT DURING A DEPOSITION (BLURTING OUR ANSWER)

I . Ethical Rules.

A . M o d e l R u le  1 .1  s ta te s :

A  la w y e r  s h a ll  p ro v id e  c o m p e te n t r e p re s e n ta tio n  to

a  c l ie n t .   C o m p e te n t  re p re s e n ta t io n  re q u ire s  th e

le g a l  k n o w le d g e ,  s k i l l ,  th o r o u g h n e s s  a n d

p r e p a r a t i o n  r e a s o n a b ly  n e c e s s a r y  f o r  t h e

re p re s e n ta tio n

B .   T h e re  is  n o  s p e c if ic  ru le  r e g a rd in g  a  la w y e r ’ s  c o n d u c t  a t  a
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d e p o s it io n .   H o w e v e r ,  F e d e ra l R u le  o f  C iv il  P ro c e d u re  3 0

(c )  p ro v id e s  th a t  “ e x a m in a tio n  a n d  c ro s s -e x a m in a tio n  o f

w itn e s s e s  m a y  p ro c e e d  a s  p e rm itte d  a t  tr ia l .”

C . U n d e r  F e d e ra l  R u le  o f  C iv il  P ro c e d u re  (3 2  (d )  (3 )  (A ) ,

o b je c t io n s  to  c o m p e te n c y ,  re le v a n c y  o r  m a te r ia l i ty  o f

d e p o s it io n  te s t im o n y  a re  p re s e rv e d  fo r  t r ia l .   A lth o u g h  if

th e  q u e s tio n  re la te s  to  m a tte r s  p ro te c te d  b y  a  p r iv ile g e ,  a n

o b je c tio n  m u s t b e  m a d e  o r  i t  is  w a iv e d .  F e d e ra l  R u le  o f

C iv il  P ro c e d u re  3 2  (d )  (3 )  (B ) .  

" C o u n s e l  fo r  p a r ty  h a d  n o  r ig h t to  im p o s e  s i le n c e  o r  in s tru c t

w itn e s s e s  n o t to  a n s w e r ,  a n d  if  h e  b e lie v e d  q u e s tio n s  to  b e  w ith o u t s c o p e

o f  o r d e r s ,  h e  s h o u ld  h a v e  d o n e  n o th in g  m o re  th a n  s ta te  h is  o b je c tio n s ."

Ralston Purina Company v. McFarland  5 5 0  F .2 d  9 6 7 , 9 7 3  (4 th  C ir .  1 9 7 7 )  ( c i t in g

Shapiro v. Freeman, 3 8  F .R .D . 3 0 8 ) .

C o u r ts  th ro u g h o u t th e  c o u n try  h a v e  m a d e  c le a r  th e  p ro c e d u re  fo r

ta k in g  d e p o s it io n s :   " A t th e  ta k in g  o f  a  d e p o s it io n ,  th e  w itn e s s  w ill  b e

e x a m in e d  a n d  c ro s s -e x a m in e d  b y  c o u n s e l  fo r  th e  p a r t ie s  in  th e  s a m e

fa s h io n  a s  a t  t r ia l ,  w ith   o n e  im p o r ta n t  e x c e p tio n .   I f  th e re  is  o b je c t io n  to

a  q u e s t io n ,  th e  r e p o r te r  w il l  s im p ly  n o te  th e  o b je c t io n  in  th e  tra n s c r ip t  a n d

the witness will answer the question d e s p ite  th e  o b je c tio n ."   Lloyd v. Cessna Aircraft
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Co., 7 4  F .R .D . 5 1 8  (E .D . T e n n . 1 9 7 7 )  ( e m p h a s is  s u p p lie d ) .

I t  is  w e ll  e s ta b lis h e d  la w  th a t  i t  is  n e v e r  p ro p e r  to  in s tru c t  a  w itn e s s

n o t to  a n s w e r  a  q u e s tio n  u n le s s  i t  c a lls  fo r  a  p r iv ile g e d  a n s w e r .   S e e  United

States v. International Business Machines Corp., 7 9  F .R .D . 3 7 8 , 3 8 1  ( S .D .N .Y .

1 9 7 8 )  ( ru le  p ro h ib it in g  a tto rn e y s  f ro m  in s tru c tin g  w itn e s s e s  n o t to  a n s w e r

q u e s tio n s  is  w e ll  e s ta b lis h e d ) .   S e e  a ls o  First Tennessee Bank v. Federal Deposit

Insurance Corp., 1 0 8  F .R .D . 6 4 0  ( E .D . T e n n .  1 9 8 5 )   ( " I t  is  w e ll- s e t t le d  th a t

c o u n s e l  s h o u ld  n e v e r  in s tru c t  a  w itn e s s  n o t  to  a n s w e r  a  q u e s t io n  d u r in g  a

d e p o s it io n  u n le s s  th e  q u e s tio n  s e e k s  p r iv ile g e d  in fo rm a tio n .. ." ) .   A c c o rd

American Hangar, Inc., v. Basic Line Inc., 1 0 5  F .R .D . 1 7 3  (D .  M a s s .  1 9 8 5 ) ;

Alexander v. Cannon Mills Co., 1 1 2  F .R .D . 4 0 4  (M .D .N .C . 1 9 8 6 ) ; Perrignon v.

Bergen Brunswig Corp., 7 7  F .R .D . 4 5 5  (N .D . C a l.  1 9 7 8 ) ; Preyer v. United States

Lines Inc., 6 4  F .R .D . 4 3 0  (E .D . P a .  1 9 7 3 ) ; Lloyd v. Cessna Aircraft Co., 7 4  F .R .D .

5 1 8  (E .D . T e n n . 1 9 7 7 ) ; Paparelli v. Prudential Insurance Co., 1 0 3  F .R .D . 7 2 7  (D .

M a s s .  1 9 8 5 ) ;  Lowe's of Roanoke, Inc. v. Jefferson Standard Life Insurance Co., 2 1 9  F .

S u p p . 1 8 1  (S .D .N .Y . 1 9 6 3 ) . 

E v e n  w h e re  q u e s tio n s  a re  a s k e d  in  a n  " in c r im in a to r y  c o n te x t,"  a

w itn e s s  m u s t a n s w e r .  Preyer v. United States Lines, 6 4  F .R .D . 4 3 0  (E .D . P e n n .

1 9 7 3 )  (w h e re  n o  re a l  c la im  o f  p r iv i le g e  th e  ru le  s h o u ld  b e  s tr ic t ly

a p p lie d ) .   See  a ls o  Lowe's of Roanoke v. Jefferson Standard Life Ins. Co., 2 1 9  F .S u p p .
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1 8 1  (S .D .N .Y . 1 9 6 3 )  ( re fu s a l  to  a n s w e r  q u e s tio n  in a p p ro p r ia te  o n  g ro u n d

th a t  i t  m ig h t n o t b e  a d m is s ib le  a t  tr ia l) .

TRIAL vs. DEPOSITION

S e v e ra l  c o u r ts  h a v e  h e ld  s p e c if ic a l ly  th a t  a  d e p o s it io n  c o n d u c te d

u n d e r  th e  F e d e ra l  R u le s  o f  C iv il  P ro c e d u re  s h o u ld  f o l lo w  th e  s a m e

te s tim o n ia l  ru le s  a s  a t  t r ia l .   See, e.g. Hall,  1 5 0  F .R .D . a t  5 2 8 .  In  Hall,  th e

c o u r t  u s e d  th e  e x a m p le  o f  c o a c h in g  o f  a  w itn e s s .   T h e  c o u r t  n o te d  th a t  a t

tr ia l ,  p re p a ra tio n  e n d s  w h e n  te s t im o n y  b e g in s .   Id. ;  see also,  Damai, 1 6 4 .

F .R .D . a t  5 6 0  (C o u r t  s tr e s s e d  th a t  a  d e p o s it io n  s h o u ld  p ro c e e d  a s  is

p e rm it te d  a t  t r ia l) ;  Armstrong,  1 6 3  F .R .D . a t  3 0 3  (C o u n s e l  s h o u ld  n o t e n g a g e

in  c o n d u c t d u r in g  a  d e p o s it io n  th a t w o u ld  n o t b e  a llo w e d  in  th e  p r e s e n c e

o f  a  ju d ic ia l  o f f ic e r ) .

WRITTEN DISCOVERY

C o u n s e l n e e d s  to  ta k e  a n  a g g re s s iv e  a p p ro a c h  to  w r it te n  d is c o v e ry .

Y o u  c a n  a lm o s t  a lw a y s  e x p e c t  th a t  d o c u m e n ts  w il l  b e  w ith h e ld  a n d

h id d e n ,  e s p e c ia l ly  if  th e y  a re  h a rm fu l  to  th e  d e fe n d a n t .   T h e re  w il l  b e

in e v ita b le  o b je c tio n s  to  th e  s c o p e  o f  th e  d is c o v e ry  re q u e s ts  r e g a rd le s s  o f

h o w  c a re fu lly  y o u  c ra f t  y o u r  r e q u e s ts .   T h e re fo re  d o  n o t  b e  o v e r ly

c o n s e rv a tiv e  in  l im it in g  th e  s c o p e  o f  y o u r  r e q u e s ts .   M o s t  ju r is d ic t io n s

p e rm it  re la t iv e ly  l ib e ra l  d is c o v e r y  a s  to  w h e n  i t  c o m e s  to  p r io r  c r im in a l
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a c ts  in  te rm s  o f  t im e  a n d  lo c a tio n . 

Y o u  w o u ld  b e  w e ll  a d v is e d  to  s e e  d is c o v e ry  f ro m  th ird  p a r t ie s

w h e re v e r  p o s s ib le ,  s in c e  y o u  w ill  l ik e ly  b e  a t  th e  m e rc y  o f  th e  d e fe n d a n t’ s

in te rp re ta tio n  o f  w h a t is  r e le v a n t,  d is c o v e ra b le  o r  in  e x is te n c e .   M a n y

d e fe n d a n ts  in  s e c u r i ty  c a s e s  d e l ib e ra te ly  c re a te  “ d o c u m e n t re te n tio n

p o lic ie s ”  th a t  a re  n o th in g  m o re  th a t  th in ly  v e ile d  a tte m p ts  to  d e s t r o y

in c r im in a tin g  d o c u m e n ts .

T o d a y ’s  in a d e q u a te  s e c u r i ty  c a s e  r e q u ire s  a n  a g g re s s iv e  l i t ig a t io n

p o s tu re .   W ith  th e  q u e s t io n a b le  d is c o v e ry  ta c t ic s  ro u tin e ly  e m p lo y e d  b y

d e fe n d a n ts ,  y o u  w ill  n e e d  to  e n lis t  th e  a s s is ta n c e  o f  th e  C o u r t  e a r ly .   
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