
1

PREPARING, DEVELOPING AND TRYING
THE TOUGH NEGLIGENT SECURITY CASE

Annual New Orleans Jazzfest Seminar: Liability, Causation and Damages
Association of Trial Lawyers of America/National College of Advocacy

New Orleans, LA
April 1993

John Elliott Leighton, Esq.
Leighton Law, P.A.

1401 Brickell Avenue, Suite 900
Miami, FL 33131
(305) 347-3151

fax (305) 675-0123
John@LeightonLawOffices.com
www.LeightonLawOffices.com

What is a negligent security case?

I t g ene ra lly  invo lves  an  in ju ry  to  an  ind iv idual as  a  resu lt o f a  crim in a l
assau lt o r robbery  a t a  com m ercia l p rem ises .  T hese  frequen tly  occu r a t m alls ,
shopp ing  cen ters , ho te ls , m o te ls , o ffice  bu ild ings , schoo ls  o r park ing  garages .
T he m ajo rity  o f cases  arise  from  strong  arm ed  robberies  and  sexual assau lts .  A
strong  arm  robbery  is  a  robbery  by  fo rce  or th rea t o f fo rce  (it does no t requ ire  a
w eapon).  A n  arm ed  robbery  invo lves  the  use  o f a  w eap o n .  A  "purse  snatch"
m ay b e  a  strong  arm ed robbery  (if  fo rce  or the  th rea t o f fo rce  is  u sed), an  a rm ed
robbery  (if  th rea tened  w ith  a  w eapon), o r a  la rceny  (w hen a  pu rse  is  taken
w ithou t th reat o r any  con tact).  I t is  o ften  a  m atter o f sem an tics  w hether a  pu rse
snatch  is  a  la rceny  o r a  robbery .

In  m ost neg ligen t secu rity  cases , the  p la in tiff  w ho  has  been  in ju red  due  to
a  crim inal ac t b rings  an  ac tion  against the  ow ner, m anager and /o r occup ier o f the
p rem ises .  T hese  are  the  en tities  tha t a re  in  con tro l o f the  location  w here  the
p la in tiff  w as in ju red .  Y ou  w ill look  to  those  parties  w ho  are  in  any  position  to
con tro l o r p reven t the  inc ident from  tak ing  p lace.

T he  genera l com m on  law  p rinc ip le  is  tha t there  is  no  du ty  to  p ro tec t
aga inst harm  caused  by  the  c rim ina l ac t o f a  th ird  party .   T he  exception  is  tha t
a  du ty  is  im posed  to  take  reasonab le  m easu res  w h ere  su ch  crim inal ac ts  are
fo reseeab le .  T hus each  o f these  cases  tu rn  on  the  issue  o f fo reseeab ility .

T he R esta tem en t (2d ) o f T orts  §344  p rov ides  tha t landow ners  are  liab le  fo r
fa iling  to  exerc ise  reasonable  care  to  (a ) d iscov er tha t such  ac ts  a re  b e ing  done ,
o r (b ) g ive  adequate  w arn ing  so  v is ito rs  can  avo id  the  harm .  T here  is  u sually  no
du ty  un less  the  ow ner/occup ier know s o r h as  reason  to  know  o f the  ac ts  o f th ird
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persons .

I. TYPES OF NEGLIGENT SECURITY CASES

A . Inadequate  secu rity

B . Inadequate  ligh ting

C . Inadequate  secu rity  m echan ism s, p rocedures , fac ility  design

D . Inadequate  key  con tro l (ho te ls /m otels /apartm en ts)

II. ISSUES IN NEGLIGENT SECURITY CASES

A . F oreseeab ility

B . N egligence

C . P reven tab ility  (causation )

D . D am ages

III. DEVELOPING FORESEEABILITY

T he firs t task  in  any  case  like  th is  is  to  de te rm ine  the  leve l o f c rim e in  an
attem pt to  de term ine  fo reseeab ility .  T o  do  th is  you  m ust ob ta in  po lice  reports
o f the  c rim e on  the  prem ises (firs t)  and  in  the  su rround ing  areas (second).   M uch
of your ab ility  to  do  th is  successfu lly /effic ien tly /econom ically  w ill be  dependen t
upon  your law  en fo rcem en t agency 's  reco rd  keep ing  m ethods.  

T here  are  severa l sou rces  o f crim e reco rd  data .  T he b roadest and  bes t
s tarting  po in t is  a  p rin tou t o f ca lls  fo r serv ice , a lso  know n as  "grids"  because
they  are  usua lly  b roken  d o w n  b y  area .  T hese  a re  com puterized  records  w h ich
lis t each  tim e a  ca ll has been  m ade  to  the  po lice  agency  fo r se rv ice  at a  particu lar
location  o r area .  It u sually  on ly  p rov ides  a  basic  code fo r the  type  o f inc iden t,
such  as  "S ignal 29  (robbery )"  and  the  tim e o f response . 

T he second  source  is  w hat y ou  ob ta in  from  the  g rids , and  these  are
inc ident repo rts  (po lice  repo rts), w h ich  h ave  th e  in fo rm ation  abo u t the  c rim e,
w hat happened , w here  it occu rred , the  tim e, in ju ries , w eapons, and  a  descrip tion
o f the  inc iden t. T here  w ill a lso  o ften  be  a  narra tive  con tinuation , u sually
com pleted  by  the  detec tive , if  so  ind ica ted .  T h is  p rov ides  fu rther de ta ils  and  a
fo llow -up .  

A  th ird  sou rce  o f in fo rm ation  is  the  in ternal reco rds  o f the  defendan t itse lf .
O ften  they  w ill send  m em os to  the  co rpora te  o ffice  o r those  in  charge  o f secu rity ,
safe ty  o r risk  m anagem en t.  S om etim es th is  is  by  po licy , o ther tim es its  done by
custom  and  p ractice .  O ne th ing  you  can  a lm ost a lw ays be  su re  o f: they  w ill no t
have reco rds  fo r m any  o f the  inciden ts  you  w ill f in d  in  the  po lice  reports .
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O ccasionally  there  w ill be  som e inciden ts  w h ich  th ey  have  reco rds  on  tha t the
po lice  w ill no t.

L astly , m any  larger defendan ts , such  as  m all m anagers /o w n ers , w ill
com ple te  inc ident repo rts  fo r the ir in su rance  carrie rs  as  a  m atte r o f cou rse .
E xpect to  figh t fo r these  reco rds , bu t s tress  the  fac t tha t they  m ay  be  the  on ly
so u rce  o f in fo rm ation  abou t w hat the  defendan t knew  w as happen ing  a t its
p rem ises .  T h is  again  g oes  to  the  defendan t's  actual knowledge o f crim inal inc iden ts .

S om e agencies have  every th ing  com puterized , w h ich  m akes  th is  m uch
easier.  O thers  have  to  do  hand  searches  by  date  o f inc iden t (the  w orst).  In  any
even t, you  m ust do  the  fo llow ing  to  es tab lish  fo reseeab ility  in  a  case  w here  it
a rose  ou t o f an  econom ic  crim e o f opportun ity  (e.g., s trong  arm  robbery):

> E lim inate  a ll dom estic  crim es, those  w here  the  perpetra to r and  v ic tim
know  each  o ther;

> C ategorize  a ll c rim es by  type , determ ine  w here  each  c rim e occurred ,
w hether there  w as a  w eapon  used , and  if  in ju ry  occurred .

O ne o f the  m ore  d ifficu lt aspects  is  ob ta in ing  fu ll inc iden t reports .  T hey
are  rou tine ly  w ithhe ld  o r redac ted  in  cases tha t a re  s till "op en " .  C ases  m ay
rem ain  o p en  fo reve r .  Y ou  w ill som etim es need  to  w ait un til su it is  filed  and
avail yourse lf o f the  court's  subpoena pow ers  o f  y o u r ju r isd ic tion  does  no t
vo lun tarily  p roduce  all records  o r if  y ou  do  no t have  a  pu b lic  records  law  tha t
a llow s you  to  ob ta in  them .  S om etim es you  can  be  successfu l in  m eeting  w ith  the
com m ander in  charge  o f the  reco rds  sec tion  o r ro b b ery  d iv is ion , w ho  usually
decides  w hat w ill be  re leased .  In  d ifficu lt c ircum stances  you  can  ag ree  to  leave
the  v ic tim 's  nam e and  even  perpe tra to r da ta  b lacked  ou t as  long  as  you  can  ge t
the  w hat, w hen and  w here  of the  c rim e.

If fo reseeab ility  is  conceded  by  the  defendan t, e ithe r b y  s tipu la tion  o r
tes tim ony  (o r because  the  defendan t had  a lready  u tilized  secu rity , w h ich  in  itse lf
concedes tha t it w as fo reseeab le), do  no t accep t the  concess io n  in  lieu  o f
in troducing  tes tim ony  and  ev idence  on  the  p rio rs  on  th e  p rem ises .  T he ex ten t
o f p rio r crim e on  and  near the  sub jec t p rem ises  is  no t ju s t a  facto r in  develop ing
fo reseeab ility , bu t a lso  re la tes  to  the  reasonab leness  o f the  secu rity  in  p lace .  T he
reasonab leness  o f the  secu rity  is  de term ined  a t least in  part by  the  natu re  and
extent o f the  prio r c rim es.  T hus the  leve l o f p rio rs , bo th  in  freq uency  and
severity ) w ill de term ine  w hat p recau tions  are  necessary .

It u sed  to  be  tha t to  es tab lish  fo reseeab ility  y o u  had  to  p rove  tha t there
w ere  m any  p rio r inc iden ts  o f a  s im ilar o r iden tica l na tu re  ("s im ilar ac ts  ru le").
T hat is  no  longer the  m andate  in  m ost ju risd ic tions , w h ich  have  little  by  little
app lied  a   " to ta lity  o f c ircum stances"  ru le  to  ana lyz ing  fo reseeab ility . T hus even
absen t any  p rio r s im ilar ac ts , a  landow ner m ay  be  liab le  based  upon  an  analysis
o f  a ll su rround ing  fac ts  and  c ircum stances. S ee , e.g., Isaacs v. Huntington Memorial
Hospital, 695  P .2d  653  (C al. 1985),  Frances T. v. Village Green Owners Assn., 723  P .2d
573  (C al. 1986), Stevens v. Jefferson, 436  S o .2d  33  (F la . 1983), Mullins v. Pine Manor
College, 449  N .E .2d  331  (M ass. 1983), and  Harris v. Pizza Hut of Louisiana, 455  S o .2d
1364  (L a. 1984).
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S om e o f the  m ore  conservative  courts  inc lude  A lab am a, Moye v. Gaston
Motels, 499  S o .2d  1368  (A la . 1 9 8 6 ); Ortell v. Spencer Cos., 477  S o .2d  299  (A la .
1985), M ich igan , Williams v. Cunningham Drug Stores, 418  N .W .2d  381  (M ich . 1988),
and  V irg in ia , Wright v. Webb, 362  S .E .2d  919  (V a. 1987).

A  m ore  recen t developm en t in  th is  fie ld  has  been  w ith  regard  to  inc iden ts
occurring  o ff-p rem ises.  T h is  is  genera lly  w here  the  p la in tiff  has been  in ju red
near the  sub ject p rem ises  and  the  ow ner/m anager knew  that the  pub lic  w ou ld  use
these  o ff-p rem ises  areas  in  con junction  w ith  the ir v is it.  A n  exam ple  is  w here  the
p la in tiff  park s  in  a  nearby  park ing  lo t tha t is  o ff-p rem ises  because  there  is  no
park ing  a t the  sub jec t p rem ises .  T he p la in tiff  is  then  in ju red  o ff-p rem ises , bu t
the  ow ner o f the  sub jec t p rem ises knew  tha t pa trons w ere  us ing  the  off-p rem ises
location .

A  lead ing  case  in  th is  area  is  Holiday Inns, Inc. v. Shelburne, 576  S o .2d  322  (F la .
4 th  D C A  1991).  H ere  the  p la in tiffs w ere  in ju red  in  a  shoo ting  ou ts ide  o f a  bar.
T he shoo ting  took  p lace  a t a  location  ad jacen t to  the  defendan t's  p rem ises , w here
the  p la in tiffs  had  parked  because  the  defendan t's  secu rity  guard  had  den ied  the
p la in tiffs  access  to  the  park ing  lo t.  T he  ev idence  w as tha t the  defend ant knew
and /o r encouraged  pa trons to  park  o ff the  prem ises.  T he  cou rt he ld  tha t the  fac t
tha t the  shoo ting  o ccurred  o ff p rem ises  d id  no t p rec lude  the  im position  o f
liab ility  under those  fac ts . S ee  a lso , Ember v. B.F.D., Inc., 490  N .E .2d  764  (Ind . 2d
D C A  1986)(the  p rem ises m ay no t be  lim ited  to  an  a rea  ac tua lly  ow ned o r leased
by  the  defendan t because  business  ac tiv ities  ex tend  beyond  legal boundaries).

IV. EXPERT WITNESSES

T he sub-fie ld  o f negligent p rem ises security  and  ligh ting  has becom e a
vast a rena  fo r exciting  developm en ts  in  cu tting -edge tria l law  as  w ell as  a  m eans
fo r opportun is tic  "experts"  o f questionab le  creden tia ls  to  reap  financia l and
pro fessional rew ards.  O ther than  m ed ical m alp ractice  and  p roduct liab ility
cases , the re  is  no  o ther type  o f case  tha t dem ands the  re ten tion  o f expert
w itnesses  m ore  than  the  neg ligen t secu rity  case .  W ithou t expert tes tim ony  it is
un like ly  tha t you  w ill even  m ake  it to  the  ju ry .  T hus the  need  to  re ta in  qua lified
and  p resen tab le  experts  sho u ld  be  one o f your p rim ary  considera tions .

Y ou  usually  have  one  advan tage  over the  defendan t: you  can  re ta in  the
expert(s) o f your cho ice  befo re  you  ever file  su it  and , genera lly , befo re  the
defendan t ever has  an y  idea  that it is  go ing  to  be  sued .  T h is  w ill a llow  you  firs t
cho ice  o f experts .  E ven  if  the  expert o f your cho ice  does  no t like  your case , you
w ill generally  have  conflic ted  h im /her ou t o f fu rther invo lvem en t in  the  case .  In
som e cases  th is  w ill leave  the  defendan t w ith  a  cho ice  o f questionab le  experts
to  re ta in .  R est assu red , how ever, tha t they  w ill a lw ays  f ind  som eon e  to  say  w hat
they  w an t.

I  have  b roken  dow n  the  types  o f secu rity  experts  genera lly  availab le  in to
a  few  categories :

> "E xperts"  w ho  rea lly  aren 't

> R egression  analysts /s ta tis tica l m an ipu la to rs
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> F lip -floppers : those  w ho  w ill say  any th ing  fo r a  price

> Joe  F riday 's : fo rm er cop s w ith  m issing  personalities

> P o in ty -headed  academ ics w ho  know  little  abou t the  rea l w orld  bu t
w ho  re ly  on  s tud ies  and  pub lica tions

> Q ualified  experts  w ho  know  their  stu ff 

2  types: those  w ho  testify  w ell, those  w ho
don 't (consu lting  vs . tes tify ing )

K eep in  m ind  tha t there  a re  m an y  o ther types o f exp erts  ou t there ,
inc lud ing  those  in  re la ted  f ie lds  like  ligh ting , a rch itec tu re /p h y s ica l s truc tu re ,
m eteoro logy , e tc . tha t you  m ay u se .

F ocus the  tes tim ony  o f your expert o n  the  fac t tha t m alls /shopp ing
cen ters /ho te ls /m otels /hosp ita ls  are  m agnets  fo r crim e and  a ttrac t ideal v ic tim s.
A s one  po lice  com m ander sa id  in  a  deposition  in  one  o f these  cases , "E verybody
is  shopp ing  fo r som eth ing ."   T hus  the  crim inals  w ill shop  w here  the  m erchand ise
th ey  w an t is  and  w here  the  p rice  (risk ) is  low est -- ju s t like  w hen  w e go  to  th e
sto re .  E ven  in  an  area tha t is  o therw ise  no t "h igh  crim e" in  natu re , the  risk  to  the
pub lic  m ay b e  grea t.  Y ou  w ill genera lly  find  a  group ing  o f c rim es in  n ice  areas
a t m alls  and  o ther com m ercia l p rem ises .  S o  by  look ing  on ly  a t the  area 's  c rim e
ra te  yo u  ge t a  fa lse  p ic tu re  of w hat the  true  c rim e prob lem  is  a t the  par ticu lar
com m ercia l location .
V. DIFFICULT CASES WHERE YOU CAN WIN

F requ ently  the  case  w ill seem  very  d ifficu lt o r im possib le  fo r any  num ber
o f reasons.  T he firs t is  the  one  defense  a tto rn eys  w ill constan tly  te ll you : the
person  responsib le  fo r th is  is  the  a ttacker/robber/rap is t and  he /she  is  in  ja il/gone .
T h is  is  a  fa llac ious  argum en t and  is  inconsis ten t w ith  the  law  in  m ost
ju risd ic tions .  T he defendan t is  the  ac to r w hose  neg ligence  perm itted  a
fo reseeab le  ac t to  occur.  T he crim inal act is  no t a  superven ing  ac t w h ich  b reaks
the  chain  o f causation  if the  ac t w as fo reseeab le  and  the  defendan t w as neg ligen t,
i.e., fa iled  to  take  reasonable  m easu res to  p ro tec t the  pu b lic  and  the  p la in tiff  a fte r
the  fo reseeab ility  is  es tab lished .

F ortunate ly  in  today 's  u rban  and  sub u rb an  com m unities  it is  com m on  to
find  com m erc ia l estab lishm ents  u sing  p riva te  o r p roprie ta ry  security  to  p ro tec t
the  pub lic  w ho  en te r  th e  p rem ises .  T h is  m ilita tes  in  favor o f bo th  the
fo reseeab ility  ("D idn 't you  no tice  tha t the  P illaged  O aks S hopp ing  C en ter dow n
th e  b lo ck  had  5  un ifo rm ed  arm ed  guards  patro lling  its  park ing  lo t?") and
reasonab leness  o f m easu res  taken  (an  in fo rm al s tandard  m ay  have been  se t by
com petito rs  o r the  defend ant itse lf a t th is  o r ano ther p rem ises).  In  e ither case ,
there  a re  n u m erous p rivate  secu rity  agencies  m ore  than  w illing  to  p rov ide
consu lta tion , analys is , and  security  serv ices  to  sm all, m ed ium  and  large  m alls ,
shopp ing  cen ters , ho te ls , m o te ls , s to res, scho o ls  and  any  o ther type  of
com m ercia l fac ility .  T hese  com pan ies  can  be  a  good  source  o f in fo rm ation  fo r
you .
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S om e o f the  m ost com m on  d ifficu lties  in  secu rity  cases  fa ll in to  one  o f the
fo llow ing  categories :

P R O B L E M : T he D efendan t had  secu rity  a t the  tim e ("w e aren 't in su rers
o f safe ty")

R E S P O N S E : a . It w asn 't adequate

b . It w asn 't com peten t o r tra ined  p roperly

c . It w asn 't dep loyed  p roperly

P R O B L E M : P erpe tra to r w as app rehended/caugh t in  the  act

R E S P O N S E : a . T oo  la te--the  dam age is  done

b . P roves tha t the  crim e w as fo reseeab le/p reven tab le

c . R em em ber that the  issue  in  the  case  is  deterrence, no t
in te rd ic tion  o r app rehension .  If  they  w ere  app rehended
afte r th e  c r im e took  p lace, the  perpe tra to r w as
obv iously  no t de terred .

P R O B L E M : N o sim ila r o r s ign ificant p rio r c rim e on  the  prem ises

R E S P O N S E : a . look  to  su rround ing  areas

b . look  to  o ther p roperties  ow ned /m anaged  by  defendan t

c . know ledg e  of p rob lem  in  genera l

d . p resence  o f any  ex isting  secu rity  =  fo reseeab ility

e . o ther crim es on  prem ises--to ta lity  o f  circum stances (e.g.,
p ro b lem  w ith  car thefts , au to  bu rg laries  can  b e
ind ica tive  o f a  crim e p rob lem  in  the  park ing  lo t)

f. m any  econom ic crim es like  larceny , car theft,
bu rg lary /bu rg lary  o f a  car can  becom e v io len t if  the
perpetra to r is  confron ted , e ither in ten tionally  o r
inadverten tly .

D eterm ine  w hether the  defendan t v io la ted  any  codes, s ta tu tes , s tandards
o r custom s.  T here  are  a  p le tho ra  o f industry  s tandards  fo r v irtua lly  every  fie ld .
T h is  inc ludes the  A m erican  S ocie ty  fo r Industria l S ecurity  (A S IS ), In te rna tiona l
A sso c ia tion  fo r S hopp ing  C en ter S ecurity , Illum inating  E ng ineering  S ocie ty
(IE S ), e tc .  S ince  there  are  m andated  m in im um  requ irem en ts  fo r ligh ting , if  your
case  invo lves  ligh ting  in  any  w ay  the  IE S  s tandards  shou ld  be  the  firs t p lace  you
look .
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VI. FACTS THAT MAY HELP YOU WIN

T here  are  certa in  fac ts  abou t your case  tha t, if  d iscovered , can  help  you
w in  your case  even  w hen  the  o ther fac ts  are  w ork ing  against you .  T hese  a re
issues  upon  w hich  ju ries  w ill o ften  p lace  g rea t w eigh t and  w h ich  tend  to  obscu re
o ther fac ts .  S om e of these  inc lude :

1 . W hen ano ther p roperty  the  defend ant ow ns/con tro ls /m anages has
security  o r se rv ice  tha t the  sub jec t p rem ises d id  no t have ;

2 . W hen  the  secu rity  level and /o r secu rity  budget is  decreased ;

3 . W hen  the  s ize  o f the  p rem ises  o r square  foo tage  increases , bu t the
security  opera tions  do  no t increase  o r do  no t increase  in  p roportion ;

4 . W h en  th e  c rim e ra te  s ign ificantly  increases o r w hen there  a re  such
serious  and  repeated  crim es  on  the  p rem ises ;

5 . W hen  there  is  a  change in  the  natu re  o f ac tiv ity  being  conducted  on  the
p rem ises :

T h is  can  e ither be  a  change in  the  crim inal ac ts  (robberies  in s tead  o f
larcen ies) o r a  change in  the  com m ercia l fac ility  (change in  types  o f
s to res  like  from  "G w endo lyn 's  F low er S hop" to  "C harles  M anson 's
S k inhead  B ar and  T attoo  P arlo r")

6 . W hen  there  have  been  requests  o r dem ands fo r add itiona l secu rity  o r
com plain ts  abou t safe ty  by  em ployees , cus tom ers  o r c itizens .

7 . W here  the  defend ant has v io la ted  a  s ta tu te .  T h is  happ ens  m ore  often
than  y ou  w ou ld  th ink , every th ing  from  ligh ting  s ta tu tes  (m any  cou n ties
cod ify  m in im um  ligh ting  requ irem en ts) to  land lo rd -tenan t codes  (Nixon
v. Mr. Property Management, 690  S .W .2d  546  (T ex . 1985)[land lo rd  a llow ed
vacan t apartm en t to  fa ll in to  d isrepair and  rem ain  unsecured , in
v io la tion  o f c ity  o rd inance , and  cou ld  be  held  liab le  fo r sexual assau lt
o f a  young  g irl in  vacan t un it]) .

8 . R em em ber the  o ld  say ing , w hen  you 've  go t good  fac ts , a rgue the  fac ts .
If  you  have  bad  fac ts , a rgue  the  law ."   L ikew ise  in  these  cases  you  have
to  re ly  on  you r  s treng ths .  If  you  have lo ts  o f p rio rs  on  the  p rem ises ,
a rgue  fo reseeab ility  and  ham m er it hom e.  If you  have  few  p rio rs , focus
on  the  p itifu l secu rity  w h ich  m ade th is  crim e a  catas trophe w aiting  to
happen .

VII. KEY DISCOVERY STRATEGIES

Y ou m ust se t the  tone  fo r the  litiga tion  and , in  particu lar, fo r the  d iscovery .
Y o u  m ust ob ta in  a ll records  re la ting  to  the  fac ility  and  its  security  opera tion s .
It is  in  the  d iscovery  tha t you  w ill o ften  w in  your case , particu larly  w ith  regard
to  the  depositions  o f the  defendan ts  and  defendan t em ployees .
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F rom  defendan t em ployees :

> G et adm issions

> S how  their ignorance  o f industry  s tandards

> S how  their d isassocia tion  w ith  the  p rem ises , lack  o f  concern  fo r
peop le  vs . p ro fits

> D em onstra te  tha t there  w ere  no  secu rity  p lans , tha t secu rity  w as ad  hoc

> D eterm ine  w hat know ledg e  they  had  abou t c rim es on  the  prem ises

> E stab lish  that the  defendan t d id  little  o r no  inqu iry  in to  crim es on  o r
near the  prem ises

It is  im portan t to  ge t a ll evaluations  o f secu rity  tha t w ere  ever done fo r th is
p rem ises  as  w ell as  any  ow ned /con tro lled  by  the  defendan t.  If  they  had  one  done
at ano ther location  and  no t th is  one , d e te rm in e  w hy .  D iscover a ll
co rrespondence , especia lly  any  w h ich  m igh t ind ica te  tha t a  request fo r secu rity
w as m ade by  a  tenan t, custom er o r anyone e lse .   D eterm ine  as  early  as  possib le
w hat if  any  security  th e  d efend ant had .  M ore  often  than  n o t any  security  used
is  undercover/p la inclo thes , w h ich  has  no  deterren t effec t.  I t again  helps  p rove
that the  defendan t w as m ore concerned  w ith  apprehend ing  shop lifters  (p ro tec ting
its  p roperty ) than  it w as  w ith  p reven ting  in ju ry  to  its  cus tom ers .

If the  prem ises has its  ow n  security , ge t a ll security  logs  and  repo rts  fo r a t
leas t tw o  years  befo re  the  inciden t (better to  get 4  years), as  w ell as  a ll po lic ies ,
p ro cedures , pos t o rders , S O P s, m anuals , e tc .  Y ou  w ill a lso  find  that m ost
com m ercia l p rem ises  have  been  con tac ted  by  one  o r m ore  p rivate  secu rity
com pan ies  like  W ackenhu t, P inkertons , e tc .  G et a ll docum en ts  re la ted  to  th is ,
and  see  if there  w as a  p roposal m ade by  any  such  com pany .  Y ou  m ay  need  to
con tac t the  serv ice  d irec tly  and  possib ly  depose  its  reco rds  custod ian .

O ne o f the  bes t sou rces  o f tes tim ony  and  in fo rm ation  is  fo rm er em ployees .
E arly  on  ob ta in  a  lis t o r pay ro ll reco rds  o f a ll persons em ployed  by  the  defendan t
a t the  tim e of the  a ttack  (and  befo re) and  de term ine  w h ich  o f those  a re  no  longer
em plo y ed .  It is  m uch  eas ier to  get cand id  tes tim ony  from  a  person  w hose
live lihood  is  no t dependen t upon  the  paycheck  s igned  by  th e  defendan t in  the
case .

S om etim es one  o f the  best w itnesses  is  the  defendan t's  secu rity  m anager.
T h is  person  w ill o ften  be poorly  educated  and  tra ined .  H e o r she  m ay  have com e
from  an  un re la ted  fie ld , o r have  w ashed  ou t o f law  en fo rcem en t.  U se  tha t to
your advan tage .  If  you  can  show  that the  secu rity  m anager is  incom peten t and
th a t h e  o r she w as responsib le  fo r tra in ing  the o ther  em ployees, the en tire
secu rity  p rogram  is  show n  to  be  neg ligen t.

T hrough  d iscovery  the  leasing  ag reem en ts  and  o ther docum en ts  re la ted  to
responsib ilities  o f  th e  de fendan t shou ld  be  ob ta ined , as  w ell as  the  reco rds
ev idencing  incom e and  ren ta l on  the  p roperty . 
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Reverse Surveillance

In  one  s itua tion  I have  tried  to  develop  d iscovery  in  an  unusual w ay .  In  a
case  w h ere  the  issue  w as go ing  to  be  w hat p rocedures  the  defendan t u sed  and
w h eth er  the  em ployees fo llow ed tha t p rocedure , I  had  an  investiga to r con duct
su rveillance  on  the  defendan t's  p rem ises  b efo re  I filed  su it.  B y  do ing  tha t, I
m in im ized  the  chance  tha t the  defendan t w ou ld  a lter the  it opera ted  and  I w ou ld
be  ab le  to  ge t cand id  v ideo  surve illance .

T h is  can  be  o f g reat ass is tance  in  the  typ ical m all/shopp ing  cen ter case
w here  you  have  a  s trong  arm ed  robbery  in  th e  p a rk ing  lo t.  T he  m all w ill
typ ica lly  have  severa l secu rity  guards  to  pa tro l a  m ulti-acre  s ite .  Y ou  position
w ill be  tha t there  shou ld  be  tho rough  patro l o f the  park ing  lo t.  W e know  from
experience  tha t secu rity  guards  do  no t particu larly  like  to  w alk  around  park ing
lo ts  --  they  w ou ld  ra ther be  in side  the  m all.  T he  defend ant w ill c la im  tha t it had
tw o  guards  pa tro lling  the  park ing  area  at a ll tim es.  B y  tak ing  v ideotap e
su rveillance  w ith  a  tim e c lock , you  can  defla te  the ir c la im s and  o ften  ca tch  the
security  guards  do ing  th ings they  w ou ld  no t like  a  ju ry  to  see .

Reference Sources for Industry Standards and Literature:

A m erican  S ocie ty  fo r Industria l S ecurity  (A S IS )
1655  N . F t. M yer D r., S u ite  1200
A rling ton , V A  22209

In ternational A ssocia tion  fo r S hopp ing  C en ter S ecurity
2830  C learv iew  P lace , N E , S u ite  300
A tlan ta , G A  30340

In ternational A ssocia tion  o f P ro fessional S ecurity  C onsu ltan ts
835  D eltona  B lvd ., S u ite  77
D eltona , F L  32725

In ternational C ouncil o f S hopp ing  C en ters
665  F ifth  A venue
N ew  Y ork , N Y  10022

Illum inating  E ng ineering  S ocie ty  o f N orth  A m erica
345  E ast 47 th  S tree t
N ew  Y ork , N Y  10017

N ational A ssocia tion  o f C onven ience  S to res
1605  K ing  S tree t
A lexandria , V A  22314

VIII. PROVING PREVENTABILITY

E ven  if  the  p la in tiff  p roves  fo reseeab ility  and  neg ligence , it is  possib le  fo r
the  defend ant to  p reva il if  the  p la in tiff  fa ils  to  p rove  tha t the  assault w as
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preven tab le  by  som eth ing  tha t the  defendan t shou ld  have  reasonab ly  done.  T h is
is  the  "so  w hat"  defense , o ften  u sed  by  defend ants  in  fa ilu re  to  d iagn ose  cancer
m ed ical m alp ractice  cases .  

E ven  though  the  p la in tiff  w ill gene ra lly  p reva il if  s /he  proves
fo reseeab ility  and  neg ligence , it is  s till im portan t to  p rove  tha t th is  inc iden t
w ou ld  like ly  have  been  p reven ted . T h is  is  an  im portan t op in ion  fo r your expert
to  render.  If  your exp ert fa lls  dow n  on  th is  question , you  w ill p robably  have  a
sum m ary  judgem en t o r d irec ted  verd ic t rendered  against you .  T hus it is
im portan t no t on ly  fo r your expert to  testify  abou t p reven tab ility , bu t it is
genera lly  fa ir gam e to  requ ire  the  p la in tiff  (th rough  the  expert) to  tes tify  abou t
how  the  secu rity  should have  been .  T h is  is  like  requ iring  the  p la in tiff  in  a  product
liab ility  design  defect case  to  show  how  the  p roduct shou ld  have  been  designed .
A lthough  no t techn ica lly  requ ired , it has becom e a  de facto e lem ent o f the  case .

S om e sta tes  have  im posed  arduous causation  requirem ents.  T exas requ ires
tha t the  p la in tiff  estab lish  tha t the  c rim e and  in ju ry  w ou ld  no t have  taken  p lace
"bu t fo r"  the  ac t o f the  defendan t. East Texas Theatres, Inc. v. Rutledge, 453  S .W .2d  466
(T ex . 1970).  M ost s ta tes , fo rtunate ly , ho ld  that the  defendan t's  neg ligence  m ust
be  a  "substan tia l fac to r"  in  the  crim e and  in ju ry . see , e.g., Nallan v. Helmsley-Spear,
Inc., 407  N .E .2d  451  (1980).

IX. CONCLUSION

T he fie ld  o f neg ligen t p rem ises secu rity  law  is  constan tly  evo lv ing .  It is
a  re la tively  new  phenom enon , m uch  like  p roducts  liab ility  in  the  60 's  and  70 's .
D ue in  part to  an  ever escala ting  crim e p rob lem  in  th is  coun try , neg ligen t
secu rity  cases  w ill con tinue  to  redefine  the  law  o f p rem ises  liab ility .  S in ce
com m ercia l p rem ises  ow ners  financia lly  benefit from  hav ing  m em bers  o f the
pub lic  v is it them , they  a re  in  the  bes t position  to  guard  aga inst the  harm  w hich
has becom e m ore p revalen t each  year.

A lthough  m any  o f these  cases  seem  terrib ly  d ifficu lt on  the ir face , th rough
hard  w ork  and  c rea tive , pu rposefu l law yering , the  defense  can  be  cracked  and
you  can  secu re  a  substan tia l verd ic t fo r your c lien t.
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CHECKLIST FOR PREMISES SECURITY CASES

PRE-SUIT:

Workup and Investigation

In terv iew s w ith :

in itia l po lice  officer                

c rim e scene  personnel                 

pho tographs from  po lice , o thers                

de tec tives                

secu rity  guards  (if  any )                

s to re /p rem ises em ployees                

w itnesses                

p rio r v ic tim s (if  any )                

po lice  w ho  norm ally  w ork  the  area--
find  ou t abou t the  area , p rio rs , 
defendan t's  know ledge                

s ta tem en ts                

c rim e g rids                

p rio rs  on  p rem ises                

canvassing  neighborhood                

pho tos  o f scene                

pho tos  o f v ic tim                

d iagram s/m aps  of p rem ises                

new sle tters  from  condo /m anagem en t                

con do  by-law s                
m anagem en t co . o rgan iza tions , 
assn 's . new sletters , jou rnals                

C ourthouse  check : p rio r cases  
against sam e defendan t, p rio r 
ow ner/m anager                
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C onduct p roperty  reco rds  check  
on  ow ner/p residen t/o fficers                

F C IC /N C IC  checks on  a ll 
security  personnel/m anagem ent personnel                

Legal

Is  th is  L  &  T  issue , F la . S ta t. §83 .51  e tc .?

W ere  there  locks/doors/w indow s tha t fa iled?   W hat w as p t. o f en try?

--possib le  s tric t liab . against com ponen t part m fr.
--use  v ideo  to  show  how  easily  it is  defea ted

W ere  there  any  security  m easures  that w ere  useless  or  crea ted  a  fa lse  sense
o f secu rity?  (i.e . C C T V , e tc .)

A ny  s ta tu tes  o r o rd inances  v io la ted?

--C onvenience  S to re  A ct

--M in im um  ligh ting  s tandards--industry , coun ty , local?

V io la te  ow n  s tandards?  (C reate  a  s td . by  dep loy ing  secu rity  in  g rea ter
fo rce  prev iously?)

V io la te  rep resen tations of secu rity --flyers, ads , p rom otional m ateria ls?  "Is
th is  a  safe  p lace  to  live /w ork /ow n  business?"  M ost peop le  ask .  G et a ll
b rochures  ever p roduced .

V io la te  term s o f lease  (exam ine lease  p rov isions--sm all p rin t)
--w hat is  land lo rd  responsib le  fo r?

W ho  has m aster keys?   

IN SUIT -- DISCOVERY:

L ist o f a ll o rgan iza tions  to  w h ich  defendan t be longs

get cop ies  o f a ll re levan t pub lica tions , new sle tters

w hat does  it take  to  be  in  o rg --tra in ing , educ , qualifics .?   O r just $$?

P rio rs  to  defendan t's  know ledge--w hat files  kep t?

Insurance  co .--subpoena their reco rds  o f inc iden ts  after ge tting  from  def.
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It m ay  d iffer sharp ly  from  w hat they  say  they  know  about.

P rio r em ployees--som etim es the  bes t sou rce

A ll cu rren t em ployees  (a ll em ployees  on  D /A )

T enan t lis ting

T enan t o rgan iza tion /associa tion?

O ther p rem ises  ow ned /m anaged  by  defendan t

--d iscover p rob lem s there

--pho tograph  p rem ises fo r d iffe rences/s im ila rities

G et personnel files  o f a ll key  em ployees; check  re ferences
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[COMPLAINT FOR NEGLIGENT SECURITY--LARGE REGIONAL MALL]

U N IT E D  S T A T E S  D IS T R IC T  C O U R T
S O U T H E R N  D IS T R IC T  O F  F L O R ID A

C A S E  N O .:  92 -8266-C IV -N E S B IT T

VALERIE GREEN and  ROBERT
GREEN, her husband ,

P la in tiffs ,

v s .

CENTER PARTNERS, LTD., a
fo re ign  co rpora tion  fo r p ro fit,

D efendan t.
                                             /

AMENDED COMPLAINT FOR DAMAGES

P lain tiffs , V A L E R IE  G R E E N  and  R O B E R T  G R E E N , sue  defendan t

C E N T E R  P A R T N E R S , L T D ., and  a llege  as  fo llow s:

1 . T h is  is  an  ac tion  fo r dam ages in  excess  o f $50 ,000 , exclusive  o f costs  and

in terest, and  o therw ise  w ith in  the  ju risd ic tion  o f th is  C ourt.

2 . A t all tim es m ateria l, defend ant C E N T E R  P A R T N E R S , L T D . (here inafte r

"C E N T E R ") w as  and  is  a  fo re ign  co rpora tion  o rgan ized  under the  law s o f the

S ta te  of D elaw are , and  do ing  business  in  P a lm  B each  C oun ty , F lo rida .

3 . A t a ll tim es m ateria l, defen d an t C E N T E R , opera ted , m ain ta ined  and

con tro lled  the  p rem ises  know n as  the  T ow n C en ter M all.  S a id  shopp ing  m all is

loca ted  a t 6000  W est G lades  R oad, B oca  R aton , P a lm  B each  C oun ty , F lo rida .

4 . A t a ll tim es m ateria l, V A L E R IE  G R E E N  and  R O B E R T  G R E E N  w ere  and

are  a  res iden ts  o f P alm  B each  C oun ty , F lo rida , and  o therw ise  are  c itizens  o f the

S ta te  of F lo rida .
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5 . T h is  C ourt has  ju risd ic tion  over th is  m atter pu rsuan t to  28  U .S .C . §  1332

based  on  d ivers ity  o f c itizensh ip  o f the  parties .

6 . O n  o r abo u t June  10 , 1991 , a t app rox im ate ly  2 :30  p .m ., p la in tiff

V A L E R IE  G R E E N  w as a  business  inv itee  law fu lly  on  the  p rem ises  opera ted ,

m ain ta ined , an d  co n tro lled  by  defendan t, C E N T E R , o therw ise  know n as  the

T ow n C en ter M all.

7 . A t o r abou t sa id  tim e, and  as  a  resu lt o f the  neg ligence  and  care lessness  o f

sa id  defendan t, the  p la in tiff  w as crim inally , b ru ta lly  and  savagely  assau lted ,

robbed , battered , and  in ju red  in  the  park ing  lo t on  the  defendan t's  p rem ises .

COUNT I

CLAIM AGAINST CENTER PARTNERS FOR NEGLIGENCE

P la in tiffs  rea llege  and  readop t paragraph s 1 -7  as  if  se t fo rth  here in  and  fu rther

a llege :

8 . A t a ll tim es m ateria l, defend ant C E N T E R  ow ed a  du ty  to  the  pu b lic ,

inc lud ing  V A L E R IE  G R E E N  to  exerc ise  reasonable  and  o rd inary  care  to  keep

and  m ain ta in  its  p rem ises in  a  cond ition  reasonably  safe  fo r the  u se  o f the  pu b lic .

In  particu lar, the  d efendan t had  a  du ty  to  take  such  p recau tions  as  w ere

reasonab ly  necessary  to  p ro tec t its  inv itees  and  em ployees , inc lud ing  V A L E R IE

G R E E N  from  crim ina l a ttacks  w h ich  w ere  reasonably  fo reseeab le .

9 . D efendan t knew , o r in  the  exerc ise  o f reasonab le  care  shou ld  have  know n,

that its  p rem ises  and  the  area  im m edia te ly  su rround ing  its  p rem ises  w as a  h igh

c rim e area , tha t there  had  been  num erous s im ilar crim inal ac ts  and  a ttacks

perpetra ted  on  the  pub lic  in  sa id  areas , and  tha t such  crim inal ac ts  and  a ttacks

w ere  reasonab le  lik e ly  to  be  perpetra ted  on  business  inv itees  o f the  defendan t

un less  defendan t took  s teps  to  p rov ide  p roper security  fo r such  ind iv iduals .
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10 . T he defendan t knew , o r in  the  exerc ise  o f reasonab le  care  shou ld  have

know n, tha t no  ind iv idua l, inc lud ing  the  p la in tiff , had  it w ith in  the ir ow n  pow er

to  take  the  m easu res necessary  to  p rov ide  fo r the ir ow n  security  on  the  prem ises

o f the  T ow n C en ter M all.

11 . T he defendan t w as neg ligen t and  b reached  its  du ty  o f reasonab le  care

fo r the  safe ty  and  p ro tec tion  o f the  pub lic  and  the  p la in tiff  in  a ll o r m ore  o f the

fo llow ing  w ays:

a . B y  fa iling  to  p rov ide  adequate  security  fo r the  users , cus tom ers , and
inv itees  o f su ch  shopp ing  cen ter, inc lud ing  the  p la in tiff , V A L E R IE
G R E E N ;

b . by  fa iling  to  have  an  adequate  nu m ber o f security  guards  to  p ro tec t
the  users , custom ers , and  inv itees  o f sa id  shopp ing  m all, inc lud ing
the  p la in tiff , V A L E R IE  G R E E N ;

c. by  fa iling  to  have com peten t security  guards  to  p ro tect u sers ,
custom ers and  inv itees  o f such  shopp ing  m all, inc lud ing  V A L E R IE
G R E E N ;

d . by  fa iling  to  p roperly  tra in  secu rity  guards , so  tha t they  cou ld
pro tec t the  users , custom ers , and  inv itees  o f sa id  shopp ing  m all,
inc lud ing  V A L E R IE  G R E E N ;

e. by  fa iling  to  have  a  su ffic ien t num ber o f guards  in  v is ib le  a reas  to
deter crim e thereby  p ro tec t users , custom ers , and  inv itees  o f sa id
shopp ing  m all, inc lud ing  V A L E R IE  G R E E N ;

f. by  fa iling  to  take  add itional secu rity  m easu res  after  be ing  pu t on
no tice  tha t security  m easu res in  fo rce  w ere  inadequate ;

g . by  fa iling  to  reasonab ly  and  effec tive ly  u tilize  and  m on ito r ex is ting
security  dev ices  in  p lace , inc lu d ing  c losed  c ircu it te lev is ion
cam eras ;

h . by  fa iling  to  w arn , p ro tec t, g u ard , and  secu re  the  safe ty  o f the
p la in tiff , V A L E R IE  G R E E N , o r o the r sim ilarly  s itua ted  m em bers
o r the  pub lic , w hen  the  defendan t knew  o r shou ld  have  know n o f the
ex is ten ce  o f  crim e and  the  danger to  those  ind iv iduals  u sing  and
en tering  the  T ow n C en ter M all;

i. by  failing  to  im p lem en t adequate  secu rity  po lic ies, secu rity  m easures,
and  secu rity  p rocedures  necessary  to  p ro tec t the  p la in tiff , V A L E R IE
G R E E N , and  o ther pa trons o f sa id  T ow n C en ter M all;

j. by  fa iling  to  po lice , pa tro l, guard , de ter, and  o therw ise  p rov ide
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adequate  pro tec tion  fo r pa trons o f sa id  sh opp ing  m all, w hen
defendan t knew  or shou ld  have know n o f fo reseeab le  crim inal ac ts ;

k . by  fa iling  to  secu re  the  perim eter o f  th e  pa rk ing  lo t to  p reven t
trespassing  by  those  no t do ing  business  a t the  M all; and ,

l. by  fa iling  to  rem ove trespassers  from  the  park ing  lo t o f  the  T ow n
C en ter M all w hen  the  defendan t knew  o r shou ld  have  know n o f the ir
ex is tence .

12 . A s a  d irec t and  p rox im ate  resu lt o f the  above described  care lessness  and

neg ligence  o f sa id  defend an t, p la in tiff  V A L E R IE  G R E E N  w as crim inally

a ttacked , assau lted , and  savagely  battered  and  robbed  on  the  p rem ises  o f the

T ow n C en ter M all, and  susta in ed  severe  physica l in ju ries , m en ta l pa in  and

suffering , psychological in juries , scarring , d isab ility , d isfigu rem en t, agg ravation

of p re-ex is ting  con d itions , and  the  lo ss  o f the  capac ity  fo r the  en joym ent o f life .

13 . A s a  d irec t and  p rox im ate  resu lt o f the  above-described  care lessness  and

neg ligence  o f the  defendan t, the  p la in tiff  has  a lso  incu rred  s ign ifican t past and

fu tu re  past m ed ical expenses , and  the  lo ss  o f past incom e and  fu tu re  earn ing

capacity .

14 . A ll o f the  afo rem en tioned  dam ages are  perm anen t an d  con tinu ing  in

na tu re .

W H E R E F O R E , p la in tiff  V A L E R IE  G R E E N  sues  defendan t C E N T E R

P A R T N E R S , L T D ., fo r dam ages  in  excess  o f $50 ,000 .0 0 , inc lud ing  p re-

judgm en t and  post-judgm en t in terest to  the  ex ten t a llow ed  by  law , p lus  costs  and

in terest, and  dem ands tria l by  ju ry  o f a ll issues  so  triab le  as  o f righ t by  ju ry .

COUNT II

LOSS OF CONSORTIUM CLAIM OF ROBERT GREEN
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P lain tiff , R O B E R T  G R E E N , rea lleges  and  readop ts  a ll o f the  fo rego ing  as  if

se t fo rth  here in  and  a lleges :

15 . A s a  d irec t and  p rox im ate  resu lt o f the  afo rem en tioned  neg ligence  and

care lessness  o f the  defendan t, p la in tiff  R O B E R T  G R E E N , as  husband  o f

V A L E R IE  G R E E N , has  incu rred  s ign ifican t m ed ical expenses  fo r the  care  and

trea tm en t o f h is  w ife  in  an  effo rt to  a llev ia te  and  cu re  her in ju ries , and  w ill incu r

fu rther m edica l exp enses fo r the  care  and  trea tm ent o f h is  w ife  in  the  fu tu re .

16 . A s a  fu rth er  d irec t and  p rox im ate  resu lt o f the  a fo rem entioned

neg ligence  and  care lessness , p la in tiff  R O B E R T  G R E E N  has in  the  past and  w ill

in  the  fu tu re  su ffer the  lo ss  o f se rv ices, soc ie ty , com fort, con so rtium , and

com pan ionsh ip  o f h is  w ife , V A L E R IE  G R E E N .

W H E R E F O R E , p la in tiff  R O B E R T  G R E E N  dem ands judgm en t against the

defendan t fo r dam ages in  excess  o f $50 ,000 , inc lud ing  p re-judgm en t and  post-

judgm ent in te rest to  the  ex ten t a llow ed by  law , p lus  cos ts  and  in te rest, and

dem ands tria l by  ju ry  o f a ll issues  so  triab le  as  o f righ t by  ju ry .

D A T E D  th is  19 th  day  o f A ugust, 1992 .

LEESFIELD & BLACKBURN, P.A.
A ttorneys fo r P la in tiffs
2350  S ou th  D ix ie  H ighw ay
M iam i, F L   33133
(305) 854-4900
F ax : (305) 854-8266

B Y :                                           

JOHN ELLIOTT LEIGHTON
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[REQUEST FOR PRODUCTION IN SHOPPING CENTER SECURITY CASE]

REQUEST FOR PRODUCTION

P lain tiff , by  and  th rough  unders igned  counsel, and  pu rsuan t to  F ed .R .C iv .P .

26  and  34 , hereby  requests  tha t defendan t VACATION PROPERTIES NETWORK

FLORIDA COMPANY p roduce  the  docum en ts  and  th ings iden tified  here in  in  h is

possession , custody  o r con tro l a t the  o ffice  o f L eesfie ld  &  B lackburn , P .A , 2350

S ou th   D ix ie  H ighw ay , M iam i, F lo rida , w ith in  30  days o f serv ice  o f th is  request.

DEFINITIONS
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th ing , w hether p rin ted , recorded , reproduced  by  any  p rocess , o r w ritten  o r
p roduced  by  hand , inc lud ing , bu t no t lim ited  to , the  orig ina l and  any  non identica l
copy  (w h ich  is  d ifferen t from  the  o rig inal because  o f no ta tions  on  such  copy  o r
o therw ise) o f le tters , reports , ag reem en ts , con trac ts  (inc lud ing  d rafts , p roposals ,
and  any  and  a ll exh ib its  there to ), com m unications , co rrespondence, te leg ram s,
te le type  m essages , m em orand a , in te rna l corpora te   m em oranda, sum m aries , tape
reco rd ings , reco rd ings  o r reco rds  o f personal conversa tio ns , d iaries , fo recas ts ,
ca lendars , b rochures , pho tographs , m odels , s ta tis tica l s ta tem en ts , g raphs ,
no tebooks , charts , tabu la tions , com putations , p lans , d raw ings , b rochures ,
pam phlets , advertisem en ts , c ircu lars , trade  le tters , p ress  re leases , invo ices ,
financia l s ta tem en ts , pu rchase  o rders, receip ts , and  check s .  T he term
"docum en t"  inc ludes  any  data  s to red , m ain ta ined  o r o rgan ized  e lec tron ica lly  o r
m agnetica lly  th rough  com puter equ ipm en t, transla ted , if necessary , by  you  in to
reasonab ly  usab le  fo rm .  T he term  "docum en t"  a lso  inc ludes  any  sum m aries  o f
any  docum en t defined  above.  T he term  "docum en t"  shall a lso  have  the  m ean ing
prescribed  in  R u le  34  o f the  F edera l R ules  o f C iv il P rocedure .  

B . T he term s "reflec ting" o r"  referr ing  to"  m eans re la ting  to , ev idencing ,
regard ing , perta in ing  to , con sis ting  o f, ind ica ting , con cern ing  o r in  any  w ay
log ica lly  o r fac tually  connected  w ith  the  m atter d iscussed .

C . T he term  "person" o r "peop le"  refers  to  any  natu ra l p e rso n  o r any  en tity
inc lud in g  w ithou t lim ita tion  a  corpora tion , partnersh ip , jo in t ventu re ,
assoc ia tion , so le  p roprie to rsh ip  o r o ther o rgan ization  o r bus iness .
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FLORIDA COMPANY.

E . T he  shopping center located at 14700 NE Sixth Avenue, Miami, Florida is  re fe rred
to  as  "Plaza 6" or "Plaza 6 Shopping Center" o r "sub jec t p rem ises ."

F . E ach  o f  these  defin itions  shall be  fu lly  app licab le  to  each  docum en t
req u est, no tw ithstand ing  tha t a  defin ition  se t fo rth  above m ay ,  in  w ho le  o r  in
part, be  re ite ra ted  in  a  particu lar requ est o r tha t a  particu lar requ est m ay
inco rporate  supp lem en ta l defin itions .

INSTRUCTIONS
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defendan t VACATION PROPERTIES NETWORK FLORIDA COMPANY possesses  o r
has  custody  o r con tro l over.

B . If any  docum en t o r th ing  requested  is  w ithheld  from  p roduction  on  accoun t
o f p riv ilege , w ork  p roduct o r any  o ther reason , you  shall iden tify  the  docum en t
o r th ing  and  ind ica te  the  reason  w hy  it is  be ing  w ithheld .  E ach  request shou ld
be read  so  as  no t to  inc lu d e  d o cu m en ts  o r th ings sub jec t to  p riv ilege  o r w ork
product if  necessary  to  en ab le  you  to  p roduce docum en ts  o r th ings  o therw ise
responsib le  to  the  request.

C . T he tim e fram e fo r som e o f these  requests  is  e ither se lf-ev iden t o r
estab lished  by  the  sub jec t m atter o f the  request itse lf.  S om e specific  tim e
references  are  p rov ided  w here  n ecessa ry .  T he tem poral reference  to  the
"p resen t"  in  a  request refers  to  the  date  on  w h ich  you  ac tually  p roduce  th e
docum en ts  o r th ings  requested .  T herefo re , a  request seek ing  docum en ts  o r
th ings from  January 1, 1985 to  the  "p resen t"  requests  the  p roduction  o f docum en ts
o r th ings dated  o r p repared  from  January 1, 1985 un til the  date  on  w h ich  you
actually  p roduce  the  docum en ts  o r th ings requested .
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requests  be low .

E . If any  docum en t responsive  to  a  reques t is  in  your con tro l, bu t is  no t in
your possess io n  o r custody , iden tify  the  person  o r peop le  w ith  possession  o r
custody  o f the  docum en t.  A  docum en t is  deem ed  to  be  in  your  "con tro l"  if  you
have  the  righ t to  secure  the  do cum ent o r a  copy  o f the  d o cu m en t from  ano ther
person  o r from  a  pub lic  o r p riva te  en tity  hav ing  ac tual possession  o r custody  o f
th e  d o cum en t.  If  any  docum en t w as, bu t is  no  longer, in  your possession  o r
sub jec t to  your con tro l, s ta te  w hat d isposition  w as m ade o f it, by  w hom , and  the
da te  or da tes  o r app rox im ate  da te  o r da tes  on  w h ich  such  d isposition  w as m ade ,
and  w hy .

F . S om e docum en t requests  seek  docum en ts  da ted  du ring  a  specific  tim e
in terval.  If  you  ob jec t to  p roducing  docum en ts  fo r a  po rtion  o f tha t period , you
shou ld  s ta te  your ob jec tion  and  the  tim e in te rval fo r w h ich  you  ob jec t to
p roducing  the  docum en ts , and  you  shou ld  p roduce  those  docum en ts  w ith in  the
scope o f the  request w h ich  are  no t da ted  w ith in  the  ob jec tionab le  period .
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produce  docum ents  w h ich  a re  responsive  to  o ther po rtions  o f tha t requ est w h ich
you  do  no t find  ob jec tionable .

I. E ach  o f these  in structions  shall be  fu lly  app licab le  to  each  docum en t
request, no tw ithstand ing  tha t an  instruction  se t fo rth  above m ay , in  w ho le  o r in
part, be  re itera ted  in  a  particu lar docum en t request o r  tha t a  particu lar request
m ay  inco rporate  supp lem en ta l in s tructions .

REQUESTS

1 .  A n y  an d  a ll d o cu m ents , co rrespon d en ce , f ile s , m em o ran d a , n o tes ,
con trac ts , ag reem en ts , docum en ts , o r tang ib le  item s  o f  any  k ind  re la ting  o r
referr in g  to  the  m anagem en t o f the  Plaza Six Shopping Center from  the  tim e you
took  ow nersh ip  and  con tro l o f  th e  su b jec t p rem ises  to  the  p resen t da te .  T h is
request specifica lly  includes  bu t is  no t lim ited  to  any  m anagem en t con trac ts ,
descrip tio ns  o f m anagem ent responsib ilities , and  the  nam es, add resses, and
iden tities  o f the  ind iv iduals  responsib le  fo r the  m anagem en t o f th is  shopp ing
cen ter.
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2 .  A ll correspondence , in te rna l m em orand a , no tes , o r tang ib le  item s o f any
so rt reflec ting  o r referring  to  the  arm ed  robbery  and  shoo ting  o f Tirath Singh at the
Plaza Six Shopping Center on or about December 4, 1988.  
3 .  A ny  and  a ll files  con ta in ing  no tes, correspondence , records , m em orand a ,
p rin tou ts , reports  o r tang ib le  item s referring  to  crim e o r crim inal inc iden ts  a t the
Plaza Six Shopping Center a t any  tim e.
4 .  Any and all documents reflecting insurance claims of any sort for property owned in
whole or in part by you, including but not limited to 888 East Oakland Park Boulevard, Fort
Lauderdale, Florida; 900-930 West Sunrise Boulevard, Fort Lauderdale, Florida; and 2108
NE 22nd Terrace, Fort Lauderdale, Florida from January 1, 1986 to the present.
5 .  A ny  and  a ll co rrespondence  betw een  the  d e fend an t and  Jerrold B. Frank,
inc lud ing  bu t no t lim ited  to  invo ices , b ills , checks , le tters , m em oranda,  no tes ,
o r tang ib le  item s o f any  so rt p rov ided  by  o r to  Jerrold B. Frank.
6 .  A ny  and  a ll co rresponden ce  by  o r  b e tw een  Vacation Property Network Real
Estate Company and /o r any  o f its  em ployees and  the  defend ant a t any  tim e.
7 .  A ny  and  a ll co rre sp o n d ence  by  and  betw een  the  defendan t and  Bertan
Property Group and /o r any  o f its  em ployees  a t any  tim e.  
8 .  A ny  and  a ll files  re la ting  o r referring  to  secu rity  and /o r crim e p reven tion
a t the  Plaza Six Shopping Center a t any  tim e.
9 .  A ny  and  a ll files  re la ting  o r referring  to  secu rity  and /o r crim e p reven tion
at any  o ther com m ercia l p roperty  ow ned  in  w ho le  o r in  part b y  the  defendan t
from  January 1, 1986 to  the  p resen t.
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so rt reflec ting  the  pu rchase , im provem en t, ins ta lla tion , o r u se  o f secu rity  ligh ts
(ligh ts  on  the  p rem ises  o ther than  those  in side  re ta il es tab lishm en ts) a t the
shopp ing  cen ters  located  a t 900-930 West Sunrise Boulevard, Fort Lauderdale, Florida
and 888 East Oakland Park Boulevard, Fort Lauderdale, Florida, fo r the  tim e period
January  1 , 1986  to  the  p resen t. 
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num ber o f the  rea l esta te  broker w ho  w as invo lved  in  th e  sa le  o f  the  Plaza Six
Shopping Center to you in August 1988.
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August 18, 1988 through August 30, 1989.
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 C o p ies  o f  an y  an d  a ll reco rds  reflec ting  ow nersh ip , m ain tenance , an d
con tro l over the  p rem ises  located  a t 14700 NE Sixth Avenue, North Miami, Florida as
of December 4, 1988;
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concern ing  the  p rem ises  located  a t 14704 NE Sixth Avenue, North Miami, Florida from
January 1, 1988 to the present date.
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effec t a t the  p rem ises  o f 14704 NE Sixth Avenue, North Miami, Florida s ince  the  tim e
you  began  ow nersh ip , con tro l, o r m ain tenance  o f the  p rem ises  a t 14704  N E  S ix th
A venue, N orth  M iam i, F lo rida  to  the  p resen t.
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m ain tenance , m anagem en t, o r secu rity  serv ices  a  the  p rem ises  o f 14704  N E
S ix th  A venue, N orth  M iam i, F lo rida  from  the  tim e you  firs t ow ned , con tro lled ,
o r m ain ta ined  sa id  p rem ises to  the  present da te .
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your possession  reflec ting  no tice  o r know ledge to  you , your agen ts , o r
em ployees  o f any  crim es occurring  on  o r near the  p rem ises  a t 14704  N E  S ix th
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A venu e , N orth  M iam i, F lo rida  a t any  tim e.
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any  so rt re flec ting  any  requ est byan  em ployee , subcon trac to r, tenan t o r any  o ther
person  fo r in c reased , enhanced , o r add itional secu rity  m easu res , personnel, o r
equ ipm en t a t the  p rem ises  located  a t 14704  N E  S ix th  A venue, N orth  M iam i,
F lo rida .
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p ossession  regard ing  crim e occurring  a t o r in  the  area  inc lusive  o f 14704  N E
S ix th  A venue, N orth  M iam i, F lo rida  from  the  tim e you  firs t took  con tro l,
ow nersh ip , o r began  m ain ta in ing  the  p rem ises  a t 14704   N E  S ix th  A venue, N orth
M iam i, F lo rida  to  the  present da te .
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corpora tions , o r partnersh ip s  fo r a llega tions  se t fo rth  in   p la in tiffs ' am end ed
com plain t w h ich  w as o r is  in  effec t on  D ecem ber 4 , 1988 .
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49  hours  investiga ting  the  p roperty  and  area  su rround ing  the  P laza  6  S hopp ing
C en ter p rio r to  pu rchasing  it.
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23 .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A ny  and  all item s setting  fo rth  the  exact date  any  w ork  w as done to  o r on  any  ex terio r
ligh ting  a t P laza  6  betw een  A ugust 16 , 1988  and  D ecem ber 4 , 1988 .
24 .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .A ll te lephone  b ills  from  A ugust 16 , 1988  th rough  D ecem ber 31 , 1988  fo r te leph one
num bers  from  N ew  Y ork  w h ich  you  used  to  ca ll Jerro ld  F rank .

LEESFIELD & BLACKBURN, P.A.
A ttorneys fo r P la in tiff
2350  S ou th  D ix ie  H ighw ay
M iam i, F L   33133
(305) 854-4900

B Y :                                         
JOHN ELLIOTT LEIGHTON

           Fla. Bar No.:  507921
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